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I.  THE  PRESENT  RETIREMENT  TEST 


Social  Security  beneficiaries  under  age  72  have  their  benefits  re- 
duced when  their  earnings  exceed  certain  limits.  This  is  the  so-called 
"retirement  test,"  or  "work  clause,"  or  "earnings  limitation,"  or 
"earnings  test"  of  the  Old- Age,  Survivors,  and  Disability  Insurance 
(OASDI)  system  established  by  the  Social  Security  Act.  Present 
law  permits  beneficiaries  age  65  and  over  to  have  higher  annual  earn- 
ings without  loss  of  benefits  than  an  individual  under  65.  With  that  one 
major  exception,  the  other  aspects  of  the  test  are  applied  equally  to 
most  beneficiaries  under  age  72. 

Annual  Earnings  Limitations 

In  any  year,  each  beneficiary  under  age  72  (except  disabled  workers 
and  disabled  children  of  retired,  disabled,  or  deceased  workers — to 
whom  the  test  is  not  applicable)  may  earn  an  amount  described  in  the 
law  for  that  year  without  any  reduction  in  benefits.  If  a  beneficiary 
exceeds  this  exempt  amount,  his  benefits  will  be  reduced  by  $1  for  every 
$2  of  annual  earnings  above  that  exempt  amount.  The  point  at  which 
a  person's  earnings  are  so  great  that  he  will  receive  no  benefits  is  re- 
ferred to  as  the  overall  earnings  limit.  This  limit  will  vary  in  relation 
to  the  amount  of  benefits  to  which  a  worker  and  his  family  are  other- 
wise entitled. 

For  1980,  the  exempt  amount  for  an  individual  under  65  is  $3,720 
and  this  amount  will  be  increased  each  year  in  proportion  to  the  rise  in 
average  earnings  taxed  for  social  security.  For  people  age  65  and  over, 
the  exempt  amount  is  $5,000  for  1980,  $5,500  for  1981,  and  $6,000  for 
1982.  Starting  in  1983,  the  amount  will  rise  by  the  same  percentage  as 
the  amount  for  people  under  65. 

The  following  table  shows  what  the  level  of  the  exempt  amount  has 
been  since  1977  when  the  two-tiered  system  was  enacted  and  estimates 
of  what  the  exempt  amounts  will  be  through  1985. 
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TABLE  1. 

—RETIREMENT  TEST  EXEMPT  AMOUNTS,  1977 

TUDmir'LJ  1QQC 

I  HKUUon  lyoO 

Calendar  year 

Under  age  65 

Age  65  and  over 

1977  

<TQ  AAA 

<rq  aaa 

1978  

a  nnn 

1979  

Q  /ISO 

  0,40U 

*f,OUU 

1980  

  3,720 

5,000 

1981  

  ^OoO 

5,500 

1982  

  1 4,440 

6,000 

1983  

  1 4,800 

1 6,600 

1984  

  '5,280 

^,320 

1985  

  1 5,760 

1 8,040 

Source:  Office  of  the  Actuary,  SSA. 

1  Estimates  based  on  the  economic  assumptions  accompanying  the  President's 
March  update  of  the  fiscal  year  1981  Budget. 


The  following  table  compares  the  overall  earnings  limit  for  people 
over  and  under  65  at  three  benefit  levels: 
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The  Monthly  Measure  of  the  Retirement  Test 

Under  the  law  in  effect  prior  to  1978,  a  beneficiary  was  paid  his 
benefit  for  any  month  in  which  he  did  not  earn  more  than  the  monthly 
exempt  amount  ($250  a  month  for  1977)  and  did  not  render  "sub- 
stantial services"  in  self -employment.  The  1977  Social  Security 
Amendments  eliminated  this  provision  starting  January  1978  except 
for  one  "grace  year"'  in  which  the  individual  concerned  is  paid  his  first 
monthly  benefit.  For  example,  an  individual  earns  $30,000  in  the  first 
half  of  1980  and  reaches  age  65  in  July  when  he  retires.  If  the  annual 
test  applies,  he  should  be  paid  no  benefit  for  1980.  However,  because  it 
is  the  year  in  which  he  is  first  paid  a  benefit,  he  will  be  paid  for  the  last 
6  months  of  the  year  because  he  does  not  earn  more  than  $416.66  (one- 
twelfth  of  the  annual  exempt  amount)  in  any  month  after  June.  Should 
he  be  recalled  to  his  old  job  for  the  first  half  of  1981  and  have  the  same 
earnings  as  he  had  for  1980,  he  would  not  be  paid  for  any  month  of 
1981  because  of  his  earnings  in  the  first  half  of  the  year. 

The  Age  at  Which  the  Test  No  Longer  Applies 

At  age  72  and  thereafter,  beneficiaries  receive  their  monthly  benefits 
without  regard  to  their  earnings.  Until  1973,  earnings  throughout  the 
year  in  which  age  72  was  reached  were  counted  in  the  test.  The  1972 
amendments  modified  this  provision  so  that  earnings  in  and  after  the 
month  of  attaining  age  72  would  no  longer  affect  the  benefits  payable 
for  earlier  months  in  the  year. 

Under  the  1977  amendments,  the  age  at  which  the  test  no  longer 
applies  will  be  lowered  to  70  starting  January  1982. 

Earnings  to  Which  the  Test  Applies 

In  determining  for  beneficiaries  in  the  United  States  whether  or  not 
the  earnings  limitations  have  been  exceeded,  only  "wages"  and  "net 
earnings  from  self -employment''  are  considered  (whether  or  not  such 
wages  or  earnings  are  derived  from  employment  covered  by  the  Social 
Security  Act) .  Income  which  is  neither  wages  nor  net  earnings  from 
self -employment  is  not  counted.  Thus,  persons  may  receive  any  amount 
of  income  from  investments  (such  as  interest,  dividends,  and  rentals 
from  real  estate),  and  any  amount  of  income  from  pensions  or  annui- 
ties without  having  any  reduction  in  their  benefits. 

The  reason  why  only  "earned  income"  is  counted  in  applying  the  test 
is  generally  related  to  the  purpose  of  the  program  as  providing  an  in- 
come in  lieu  of  wages  or  self -employment  income. 
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Effect  on  Dependents  and  Survivors 

If  the  dependents  of  a  retired  worker  are  receiving  benefits  on  the 
basis  of  his  earnings  record,  their  benefits  will  be  reduced  if  the  retired 
worker  exceeds  the  earnings  limitation  (even  if  the  dependents,  as  to 
their  own  earnings,  have  themselves  stayed  within  the  earnings  limits) . 
In  making  deductions,  all  the  family's  benefits  are  added  together,  and 
the  reductions  are  made  in  the  total  family  benefit.  If  a  dependent  (in- 
cluding the  eligible  dependents  of  a  disability  beneficiary)  exceeds  the 
earnings  limitations,  the  benefit  for  that  dependent  will  be  reduced,  but 
the  benefits  of  the  other  members  of  the  family  will  not  be  affected. 

Test  for  Beneficiaries  Outside  the  United  States 

The  retirement  test  is  different  for  people  who  work  outside  the 
United  States.  Any  such  work  that  is  in  covered  employment  (such  as 
work  outside  the  United  States  for  an  American  corporation)  is 
considered  under  the  regular  test.  Employment  which  is  not  covered 
by  the  Social  Security  Act  is  treated  differently ;  a  person  under  age  72 
in  this  situation  will  not  be  paid  a  benefit  for  any  month  in  which  he 
works  on  seven  or  more  calendar  days. 
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II.  LEGISLATIVE  HISTORY  OF  THE  RETIREMENT  TEST 

When  the  Social  Security  Act  first  passed  the  House  of  Eepresenta- 
tives  there  was  no  provision  restricting  the  amount  an  individual 
might  earn  and  still  receive  his  retirement  benefit.  However,  the  law 
which  was  finally  enacted  contained  a  provision  added  by  the  Senate 
which  prohibited  payment  for  any  month  in  which  the  beneficiary 
"received  wages  with  respect  to  regular  employment."  In  its  report  to 
the  Senate,  the  Committee  on  Finance  pointed  out  that  the  House- 
passed  bill  would  have  paid  benefits  to  people  age  65  and  over  even 
though  they  continued  in  regular  employment.  The  Committee 
described  this  as  "an  anomaly  which  we  believe  should  not  be  per- 
mitted" because  "There  is  no  need  for  payment  of  old-age  benefits  to 
employees  who  continue  in  employment." 

Although  Congress  has  always  provided  a  retirement  test  in  the 
social  security  program,  it  has  modified  the  definition  of  retirement  a 
number  of  times.  Originally  the  law  prohibited  a  person  from  drawing 
a  benefit  for  any  month  in  which  he  had  wages  from  "regular  employ- 
ment." The  term  "regular  employment,"  however,  was  not  defined. 
This  test  was  never  applied  because  the  law  was  amended  in  1939,  and 
the  first  monthly  social  security  benefits  were  not  paid  until  J anuary 
1940.  Under  the  1939  amendments,  a  test  was  instituted  under  which  a 
month's  benefit  was  withheld  for  any  month  in  which  a  beneficiary 
earned  more  than  $14.99  in  covered  employment.  The  Social  Security 
Amendments  of  1950  raised  the  earnings  limitation  from  $14.99  to  $50 
a  month;  and  the  amendments  of  1952  further  increased  it  to  $75  a 
month.  The  amendments  of  1950  also  eliminated  the  earnings  test  for 
beneficiaries  aged  75  and  over. 

The  1954  amendments  lowered  the  age  at  which  earnings  were  ex- 
empt from  the  test  from  75  to  72.  They  also  changed  the  earnings 
limitation  from  a  simple  monthly  test  to  one  that  measured  both 
monthly  and  yearly  earnings.  Under  this  test  one  month's  benefit  was 
withheld  for  each  $80,  or  fraction  thereof,  that  a  beneficiary's  annual 
earnings  (from  both  covered  and  noncovered  employment)  exceeded 
$1,200  a  year.  However,  no  benefit  was  withheld  for  any  month  in 
which  the  beneficiary  both  received  wages  of  $80  or  less  and  did  not 
participate  in  substantial  self-employment.  Thus,  if  a  beneficiary 
earned  $1,200.01,  he  would  lose  one  benefit  check.  If  he  earned  $1,280.01, 
he  would  lose  two  benefit  checks  (disregarding  the  monthly  measure) 
and  so  on  until  all  twelve  checks  were  lost  in  a  year  in  which  a  bene- 
ficiary earned  more  than  $2,080.  The  Social  Security  Amendments  of 
1958  increased  the  monthly  measure — the  amount  that  could  be  earned 
in  a  month  and  still  receive  a  benefit — from  $80  to  $100. 

The  1960  amendments  changed  the  retirement  test  by  eliminating 
the  provision  that  a  month's  benefit  be  lost  for  each  $100  earned  in  ex- 
cess of  $1,200  and  substituting  a  provision  that  a  beneficiary  would  lose 
$1  in  benefits  for  every  $2  of  earnings  above  $1,200  and  below  $1,500, 
and  $1  in  benefits  for  every  $1  of  earnings  over  $1,500.  This  legisla- 
tion eliminated  from  the  retirement  test  the  possibility,  which  existed 
in  previous  law,  that  a  beneficiary  might  lose  more  in  benefits  than  he 
realized  by  a  given  increase  in  earned  income  over  the  $1,200  limit. 

The  retirement  test  was  changed  by  the  1961  Social  Security 
Amendments  by  increasing  from  $300  to  $500  the  amount  of  earnings 
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over  $1,200  that  are  subject  to  reduction  at  the  rate  of  $1  of  benefits 
for  every  $2  of  earnings. 

The  1965  Social  Security  Amendments  (a)  increased  the  annual 
exempt  amount  from  $1,200  to  $1,500;  (b)  increased  the  upper  limit 
of  the  $l-for-$2  "band"  from  $1,700  to  $2,700  so  that  $1  in  benefits 
is  withheld  for  each  $2  of  earnings  between  $1,500  and  $2,700,  with 
$l-for-$l  reductions  above  $2,700;  and  (c)  permitted  payment  of  full 
benefits  to  a  beneficiary,  regardless  of  the  amount  of  his  annual  earn- 
ings, for  any  month  in  which  he  did  not  earn  wages  of  more  than  $125, 
rather  than  $100. 

The  1967  Social  Security  Amendments  (a)  increased  the  annual 
exempt  amount  from  $1,500  to  $1,680;  (b)  increased  the  upper  limit 
of  the  $l-for-$2  "band"  from  $2,700  to  $2,880  so  that  $1  in  benefits  was 
withheld  for  each  $2  of  earnings  between  $1,680  and  $2,880  with  $1- 
for-$l  reduction  above  $2,880 ;  and  (c)  permitted  payment  of  full  bene- 
fits to  a  beneficiary,  regardless  of  the  amount  of  his  annual  earnings, 
for  any  month  in  which  he  did  not  earn  wages  of  more  than  $140, 
rather  than  $125. 

The  Social  Security  Amendments  of  1972,  effective  January  1973, 
(a)  increased  the  annual  exempt  amount  from  $1,680  to  $2,100;  (b) 
eliminated  the  $l-for-$l  reduction  so  that  regardless  of  how  much  an 
individual  earned,  each  $2  earned  in  excess  of  $2,100  a  year  would 
cause  only  a  $1  reduction  in  benefits;  (c)  permitted  payment  of  full 
benefits  to  a  beneficiary,  regardless  of  the  amount  of  his  annua]  earn- 
ings, for  any  month  in  which  he  did  not  earn  wages  of  more  than  $175, 
rather  than  $140;  (d)  provided  that  in  the  year  in  which  an  individual 
attained  age  72,  earnings  in  and  after  the  month  in  which  he  reached 
age  72  would  not  be  included  in  determining  his  total  earnings  for  that 
year;  and  (e)  starting  in  1975  the  amount  of  exempt  earnings  was  to  be 
automatically  increased  in  proportion  to  the  rise  in  the  average  earn- 
ings taxed  for  social  security  purposes  each  time  there  was  an  automatic 
cost-of-living  increase  in  benefits. 

Subsequent  legislation  increased  the  annual  exempt  amount  to  $2,300 
a  year  and  the  automatic  increase  provisions  raised  it  to  $3,000  for 
1976. 

The  Social  Security  Amendments  of  1977  (Public  Law  95-216) 
raised  to  $4,000  in  1978,  $4,500  in  1979,  $5,000  in  1980,  $5,500  in  1981, 
and  $6,000  in  1982  the  annual  amount  of  earnings  a  beneficiary  age 
65  to  71  may  have  without  having  any  benefits  withheld.  After  1982, 
the  limitation  will  be  adjusted  automatically  at  the  same  rate  that 
earnings  rise  in  the  economy.  The  cost  of  this  change  is  estimated  to 
be  $0.6  billion  in  fiscal  year  1981.  The  retirement  test  of  the  prior  law, 
which  increases  automatically  as  national  earnings  levels  rise,  continues 
to  apply  to  beneficiaries  under  age  65  (see  table  1). 

The  age  at  which  individuals  may  receive  full  benefits  without  re- 
gard to  their  earnings  will  be  reduced  as  a  result  of  the  1977  amend- 
ments from  72  to  70,  beginning  in  1982. 

The  amendments  also  eliminated  the  monthly  exception  to  the  retire- 
ment test — the  provision  in  prior  law  under  which  full  social  security 
benefits  were  paid  for  any  month  in  which  a  person  did  not  engage 
in  substantial  self-employment  and  earned  one-twelfth  of  the  annual 
retirement  test  amount,  or  less,  regardless  of  total  earnings  for  the 
year.  However,  the  monthly  exception  was  retained  for  the  first  year 
in  which  an  individual  begins  to  receive  retirement  benefits. 

The  following  table  provides  a  quick-reference  summary  of  the 
history  of  the  retirement  test. 
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III.  WHO  IS  AFFECTED  BY  THE  RETIREMENT  TEST 

The  latest  published  information  on  persons  affected  by  the  retire- 
ment test  is  for  calendar  year  1975  ("Beneficiaries  Affected  by  the 
Annual  Earnings  Test  in  1975,"  Social  Security  Bulletin,  December, 
1978).  Data  concerning  persons  affected  by  the  retirement  test  must 
be  cautiously  interpreted.  The  1975  data  do  not  reflect  the  impact  of 
very  substantial  changes  in  the  retirement  test  which  are  being  phased 
in  over  a  period  of  years  under  the  1977  Social  Security  Amendments. 
Moreover,  it  should  be  emphasized  that  statistics  concerning  persons 
who  have  their  benefits  reduced  or  eliminated  by  the  retirement  test 
are  based  on  individuals  who  have  actually  applied  for  benefits.  Per- 
sons age  62-65  generally  would  not  apply  for  benefits  if  they  were 
continuing  to  work  at  a  sufficiently  high  wage  level  to  rule  out  any 
benefit  payment  under  the  retirement  test.  The  reason  for  this  is  that 
benefits  in  that  age  range  are  actuarially  reduced  and  it  could  be  dis- 
advantageous to  establish  technical  eligibility.  On  the  other  hand,  it 
is  highly  advantageous  for  persons  age  65  and  over  to  file  for  benefits 
even  if  all  benefits  will  be  withheld  under  the  retirement  test.  This  is 
because  establishment  of  social  security  benefit  eligibility  is-  required 
in  order  to  receive  medicare  benefits  (which  are  payable  without  re- 
gard to  the  retirement  test) . 

In  1975,  1.319  million  retired- worker  beneficiaries  (14  percent  of  all 
retired- worker  beneficiaries)  had  benefits  reduced  or  eliminated  by 
the  retirement  test.  Approximately  311  thousand  of  these  retired 
worker  beneficiaries  had  dependents  whose  benefits  were  also  affected 
on  account  of  the  worker's  earnings.  In  addition,  benefits  were  reduced 
or  eliminated  for  336  thousand  dependents  anl  survivors  on  account  of 
their  own  earnings.  The  total  amount  of  benefits  withheld  under  the 
retirement  test  in  1975  was  $3  billion. 

As  previously  mentioned,  these  figures  do  not  include  individuals 
who  had  not  received  benefits  that  because  no  application  was  made. 
Approximately  2.4  million  workers  between  ages  62  and  71  who  were 
eligible  for  benefits  had  not  applied. 

Retired  Worker  Beneficiaries 

Of  those  retired-worker  beneficiaries  who  had  benefits  reduced,  34 
percent  lost  all  benefits.  Eetired  workers  and  their  dependents  had 
$2.7  billion  withheld  out  of  a  total  amount  of  $4.3  billion  that  would 
have  been  paid  without  the  retirement  test.  Approximately  57  percent 
of  the  retired  workers  affected  were  men  and  43  percent  were  women. 
Eighty-three  percent  of  the  men  and  78  percent  of  the  women  were 
65-71  years  of  age. 

The  total  number  of  retired  worker  beneficiaries  affected  by  the  test 
declined  from  1.556  million  in  1970  to  1.319  million  in  1975.  For  men 
these  figures  represent  a  16  percent  decline;  for  women,  a  13  percent 
decline.  A  more  detailed  table  showing  this  change  and  other  effects 
of  the  test  on  retired  worker  beneficiaries  is  provided  in  table  7. 
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Dependent  and  Survivor  Beneficiaries 

The  336,000  dependent  and  survivor  beneficiaries  affected  by  the  test 
represented  only  3.6  percent  of  the  9.3  million  such  persons  on  the  rolls 
in  1975.  Seventy-one  percent  of  them  were  survivors ;  16  percent  were 
dependents  of  disabled  workers  and  13  percent  were  dependents  of 
retired  workers.  Widows  and  widowed  mothers  accounted  for  more 
than  60  percent  of  all  the  dependents  and  survivors  affected  by  the 
test,  and  almost  two-thirds  of  that  group  were  widowed  mothers.  The 
next  largest  single  group  was  spouses  of  disabled  workers,  represent- 
ing almost  10  percent  of  all  dependents  and  survivors  affected  by  the 
test. 

These  groups  of  beneficiaries  lost  about  $300  million,  or  57  percent 
of  the  $529  million  that  Avould  have  been  paid  to  them  without  the  re- 
tirement test. 

The  ratio  of  benefits  withheld  to  benefits  before  withholding  did 
not  differ  much  between  these  groups.  Average  withholding  was  66 
percent  for  spouses  of  disabled  workers ;  66  percent  for  spouses  of  re- 
tired workers;  49  percent  for  widows;  and  65  percent  for  widowed 
mothers  and  fathers. 

A  more  detailed  table  showing  the  effect  of  the  retirement  test  on 
these  groups  of  beneficiaries  is  provided  in  table  8. 
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IV.  ISSUES  RELATING  TO  THE  ELIMINATION  OF  THE 
MONTHLY  MEASURE 

The  monthly  measure  of  retirement,  a  feature  of  the  social  security 
program's  earnings  limitation  provision,  was  eliminated  by  the  Con- 
gress in  the  1977  Social  Security  Amendments.  Generally  speaking, 
the  monthly  measure  was  retained  only  for  the  first  year  of  retirement. 

Since  adoption  of  the  1977  legislation,  problems  with  the  particular 
language  enacted  and  related  earnings  limitation  issues  have  come 
to  the  attention  of  the  Congress  and  the  Administration.  In  1978  and 
again  in  1979  the  Administration  submitted  proposed  legislation  to 
correct  certain  unintended  results  related  to  the  elimination  of  the 
monthly  measure,  and  a  number  of  bills  have  been  introduced  in  the 
96th  Congress  dealing  with  that  change. 

Background 

From  1940,  when  monthly  benefits  first  became  payable,  through 
1977,  the  social  security  program  operated  with  a  monthly  measure  of 
retirement.  The  first  annual  test  of  retirement  was  added  to  the  law  in 
1951  when  self-employed  individuals  were  brought  under  the  program. 
(This  was  done  because  it  was  considered  impossible  in  many  cases 
for  self-employed  persons  to  compute  their  earnings  on  a  monthly 
basis.)  No  matter  how  high  his  annual  earnings,  however,  a  self-em- 
ployed beneficiary  could  get  a  benefit  for  any  month  in  which  he  did 
not  render  substantial  services  in  his  business. 

As  a  result  of  criticisms  relating  to  the  different  treatment  given  to 
wage  earners  and  self-employed  persons  under  the  test,  Congress  pro- 
vided under  the  1954  amendments  that  earnings  from  self-employment 
and  wage  employment  would  be  treated  on  a  comparable  basis  for  re- 
tirement test  purposes,  and  that  an  annual  earnings  test  would  be  ap- 
plied to  wages  as  well  as  to  earnings  from  self -employment. 

This  provision  for  a  combined  monthly-annual  retirement  test  be- 
came effective  in  1955.  In  the  years  that  followed,  there  was  increasing 
concern  over  the  fact  that  the  test  had  the  result  of  permitting  pay- 
ment of  benefits  to  beneficiaries  who  had  substantial  annual  earnings. 
Responding  to  requests  from  the  Congress,  the  Department  of  Health, 
Education,  and  Welfare  submitted  reports  in  1960  and  in  1969  on 
whether  there  should  be  a  change  in  the  monthly  test.  In  each  case 
the  finding  was  that  no  change  should  be  made.  The  1969  report  cited 
the  administrative  complexities  that  elimination  of  the  monthly  test 
would  entail.  The  major  function  of  the  monthly  test  was  described 
as  making  possible  the  payment  of  benefits  beginning  with  the  first 
month  of  retirement. 

However,  in  1975  the  Advisory  Council  on  Social  Security  recom- 
mended in  its  report  that  the  monthly  test  be  eliminated  except  for 
the  first  year  a  cash  benefit  is  received  so  that  a  beneficiary  could  be 
paid  benefits  beginning  with  the  first  month  of  retirement.  The  Ad- 
visory Council's  report  observed  that : 
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The  present  test,  with  a  combined  annual-monthly  measure  of  earnings,  creates 
an  anomaly  by  permitting  the  payment  of  benefits  in  some  situations  where  pay- 
ment is  difficult  to  justify.  For  example,  a  beneficiary  who  earns,  say,  $15,000  a 
year  and  who  works  regularly  throughout  the  year  has  all  benefits  withheld.  A 
beneficiary,  however,  who  earns  the  same  amount,  but  works  only  part  of  the 
year,  say  8  months,  can  receive  benefits  for  the  remaining  4  months.  Also,  people 
who  customarily  work  less  than  a  full  12  months  each  year  (e.g.,  in  seasonal 
employment)  can,  upon  reaching  the  age  of  eligibility  for  benefits,  receive  some 
social  security  benefits  during  the  year  even  though  their  work  patterns  have  not 
changed  and  their  annual  earnings  are  substantial. 

Budgets  submitted  by  the  Administration  for  fiscal  years  1976, 
1977  and  1978  included  the  Advisory  Council's  recommendation  for 
elimination  of  the  monthly  measure. 

The  1977  Amendments 

The  Social  Security  Amendments  of  1977,  as  approved  by  the  Ways 
and  Means  Committee  and  passed  by  the  House,  included  a  provision 
to  eliminate  the  monthly  test.  The  Finance  Committee  did  not  approve 
the  provision  when  it  reported  its  version  of  the  1977  amendments,  but 
a  provision  identical  to  the  House  provision  was  added  to  the  bill 
by  a  Senate  floor  amendment.  The  provision  was  thus  not  an  issue  be- 
fore the  House-Senate  conference,  and  was  enacted  into  law  as  part  of 
Public  Law  95-216. 

As  enacted,  Public  Law  95-216  provided  generally  that  an  individ- 
ual could  use  the  monthly  earnings  test  only  in  a  year  in  which  he 
first  becomes  entitled  to  social  security  benefits,  and  in  which  there  is  a 
month  when  he  does  not  earn  over  one-twelfth  the  annual  exempt 
amount  or  perform  substantial  services  in  self -employment.  The  pur- 
pose of  providing  the  monthly  test  for  this  "grace  year"  was  to  assure 
that  an  individual  who  retired  during  a  year  after  earning  a  substan- 
tial amount  earlier  in  the  year  would  get  benefits  for  the  months  in 
which  the  beneficiary  actually  was  retired.  This  provision  was  effective 
for  benefits  payable  after  December  1977. 

Effects  of  the  1977  Provision 

Pending  before  the  committee  are  a  number  of  bills  designed  to 
correct  problems  which  have  arisen  as  the  result  of  the  1977  elimination 
of  the  monthly  measure.  Certain  categories  of  beneficiaries,  such  as 
mothers  and  children,  as  well  as  retired  workers  entitled  to  medicare, 
have  experienced  unintended  difficulties  as  a  result  of  the  new  provi- 
sion. The  repeal  of  the  monthly  measure  also  has  raised  questions  of 
how  to  treat  certain  earnings  attributable  to  services  performed  prior 
to  retirement.  In  addition,  a  number  of  beneficiaries  were  adversely 
affected  by  the  retroactive  application  of  the  provision. 

More  specifically,  legislative  proposals  before  the  committee  address 
the  following  issues : 
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Eff  ect  on  beneficiaries  wlw  are  not  retirees. — Although  the  provision 
to  eliminate  the  monthly  measure  was  designed  primarily  with  retirees 
in  mind,  it  has  produced  unforeseen  results  with  respect  to  benefici- 
aries who  are  entitled  to  child's  (including  student's)  benefits,  or 
mother's  benefits.  These  beneficiaries  often  have  substantial  earnings 
in  the  year  in  which  they  enter  or  reenter  the  work  force.  If  their  earn- 
ings are  above  the  exempt  amount  allowed  under  the  annual  test,  the 
benefits  they  have  received  in  the  months  prior  to  going  to  work  may 
constitute  overpayments  and  have  to  be  repaid,  either  in  part  or  in  full. 
It  has  been  pointed  out  that  in  many  cases  these  beneficiaries  cannot 
anticipate  at  the  beginning  of  the  year  whether  they  will  have  earnings 
later  in  the  year,  or  the  amount  of  such  earnings.  Requiring  repayment 
in  this  circumstance  thus  can  cause  financial  hardship,  and  can  also 
discourage  the  individual  from  going  to  work.  It  has  been  proposed 
that  these  beneficiaries  be  allowed  to  use  a  monthly  earnings  test  in  the 
year  in  which  their  benefits  terminate  as  well  as  in  the  year  they  retire. 
H.R.  5295,  as  passed  by  the  House,  includes  a  provision  which  would 
have  this  effect. 

Effect  on  certain  medicare  beneficiaries. — Under  current  law,  an 
individual  must  file  for  social  security  cash  benefits  in  order  to  be  en- 
titled to  hospital  insurance  benefits  under  medicare.  This  is  the  case 
even  though  the  individual  will  not  be  eligible  for  cash  benefits  be- 
cause his  earnings  are  too  high.  As  a  result,  his  "grace  year"  may  be 
inadvertently  triggered  by  an  isolated  month  of  no  earnings  or  low 
earnings.  When  he  actually  retires  in  some  later  year,  he  is  not  eligible 
for  the  monthly  test  and  may  therefore  be  ineligible  for  cash  benefits 
until  the  following  year.  Proposals  to  resolve  this  problem,  including  a 
provision  in  H.R.  5295,  provide  generally  for  separate  applications 
for  cash  benefits  and  for  hospital  insurance  benefits  in  order  to  reserve 
the  "grace  year"  for  the  year  the  individual  actually  retires. 

Treatment  of  self -employed  income  attributable  to  services  per- 
formed prior  to  the  year  of  retirement. — The  conversion  to  an  annual 
test  for  all  years  except  the  year  of  retirement  has  brought  into  focus 
the  issue  of  how  certain  kinds  of  earnings  from  self -employment  should 
be  treated  for  retirement  test  purposes. 

Among  those  who  claim  that  the  conversion  has  affected  them  ad- 
versely are  self-employed  insurance  agents,  lawyers,  accountants,  real 
estate  agents,  and  farmers.  Under  a  combined  annual-monthly  earn- 
ings test  in  effect  prior  to  1978,  a  self-employed  beneficiary  could  re- 
ceive a  benefit  for  any  month  in  which  he  did  not  render  substantial 
services  in  self -employment,  even  if  his  annual  earnings  were  substan- 
tial. The  primary  test  used  to  determine  whether  an  individual  had 
engaged  in  substantial  services  was  whether  he  worked  over  45  hours 
a  month  in  self -employment.  As  a  result,  while  the  monthly  earnings 
test  was  in  effect,  certain  self-employed  beneficiaries  receiving  income 
based  on  services  rendered  before  retirement  could  receive  12  months  of 
social  security  benefits  so  long  as  they  did  not  breach  the  substantial 
services  test. 

Self-employed  special  and  general  insurance  agents  who  sell  insur- 
ance policies  on  which  they  receive  renewal  commissions— commissions 
that  may  have  been  planned  for  use  as  retirement  income— have 
claimed  to  be  particularly  adversely  affected.  Under  applicable  tax  law, 
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income  from  the  commissions  is  counted  as  income  for  social  security 
and  Federal  income  tax  purposes  in  the  year  in  which  the  income  is  re- 
ceived. As  long-  as  the  monthly  test  was  in  effect,  the  agents  could 
receive  12  months  of  social  security  benefits,  since  the  test  for  self- 
employed  beneficiaries  under  the  substantial  services  test  was  45  hours 
of  work  or  less  per  month.  With  the  monthly  earnings  test  repealed, 
many  of  these  agents  lose  some  or  all  of  their  social  security  benefits 
when  their  commission  income  from  sales  in  previous  years  is 
substantial. 

Similarly  affected  by  the  repeal  of  the  monthly  test  are  certain  re- 
tired partners  such  as  lawyers  and  accountants.  The  substantial  services 
test  had  application  to  those  beneficiaries  who  had  retired  from  a 
partnership  and  were  receiving  a  return  of  the  capital  (equity  or 
debt)  or  work-in-progress  payments  they  had  invested  in  the  partner- 
ship. Under  the  monthly  earnings  test  prior  to  1978,  partners  receiving 
such  payments  could  also  receive  full  social  security  benefits  for  any 
month  in  which  they  did  not  perform  substantial  services  in  self- 
employment.  With  elimination  of  the  monthly  test  the  payments  to 
the  retired  partner  result  in  many  cases  in  reductions  or  complete  with- 
holding of  benefits. 

Another  group  of  self-employed  beneficiaries  affected  by  the  1977 
amendment  is  farmers.  Prior  law  permitted  farmers  to  sell  a  crop  in  a 
year  after  the  year  of  retirement  without  having  that  income  result  in  a 
loss  of  social  security  benefits  for  any  month  so  long  as  the  farmer  did 
not  perform  substantial  services  in  self -employment  in  any  month  of 
the  year  in  which  the  crop  was  sold.  Now  that  the  substantial  services 
test  is  limited  to  the  year  of  retirement,  income  from  the  sale  of  a 
crop  raised  in  the  year  of  retirement  or  a  year  prior  to  retirement  can 
affect  a  retired  farmer's  benefits  under  the  annual  earnings  limitation, 
whether  or  not  he  performs  substantial  services  in  the  year  of  the 
sale. 

A  number  of  bills  have  been  introduced  which  would  address  the 
issue  raised  by  these  effects  of  the  1977  amendments.  Generally  these 
proposals  have  the  effect  of  excluding  from  income,  for  earnings  test 
purposes,  self -employment  income  that  results  from  services  performed 
in  prior  years.  H.E.  5295  includes  a  provision  of  this  nature. 

Effect  of  retrospective  application  of  the  provision  to  eliminate  the 
monthly  test. — The  elimination  of  the  monthly  test  under  the  1977 
Amendments  was  effective  on  a  retrospective  basis.  As  a  result,  any 
individual  who  filed  an  application  for  cash  benefits  and  who  had  one 
or  more  months  of  earnings  below  the  monthly  exempt  amount  before 
January  1978  is  considered  to  have  already  used  the  one  "grace  year" 
during  which  he  is  entitled  to  use  the  monthly  test.  This  has  had  the 
effect  of  reducing:  or  eliminating  benefits  to  individuals  who  drew 
benefits  prior  to  1978,  but  had  not  yet  actually  retired.  For  example, 
a  beneficiary  who  used  his  "grace  year"  before  1978  may  substantially 
retire  in  the  middle  of  some  later  year,  but  receive  no  benefits  or  re- 
duced benefits  for  the  rest  of  that  year  because  of  his  earnings  in  the 
first  6  months. 

H.R.  5295,  as  passed  by  the  House,  includes  a  provision  which  would 
fifive  all  beneficiaries  one  "grace  year"  after  1977,  thus  restoring  bene- 
fits to  individuals  affected  by  the  retrospective  implementation  of  the 
1977  amendment. 
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V.  DESCRIPTION  OF  H.R.  5295,  AS  PASSED  BY  THE  HOUSE 

The  House  bill  would  amend  the  Social  Security  Act  to  make  the 
following  changes: 

1.  It  would  provide,  in  the  case  of  an  individual  receiving  wife's 
insurance  benefits  by  reason  of  having  a  child  in  her  care  or  in  the  case 
of  an  individual  receiving  child's  or  mother's  (including  father's) 
insurance  benefits,  that  a  monthly  measure  of  excess  earnings  under 
the  earnings  test  will  be  applied  in  the  year  in  which  the  individual's 
entitlement  to  such  benefits  ends.  As  a  result,  in  that  year  the  individ- 
ual could  receive  full  benefits  for  any  month  in  which  he  neither  works 
for  wages  in  excess  of  the  monthly  measure  (one-twelfth  of  the  annual 
exempt  amount)  nor  renders  substantial  services  in  self -employment, 
regardless  of  the  amount  of  annual  earnings.  (Under  present  law,  pur- 
suant to  the  1977  amendments,  a  strictly  annual  test  is  applied  in  all 
cases  except  during  the  initial  year  of  entitlement.) 

This  amendment  would  be  effective  for  months  after  December  1977, 
thereby  providing  retroactive  relief  for  beneficiaries  of  the  types  in- 
volved who  were  adversely  affected  by  the  1977  amendments. 

2.  The  bill  would  amend  the  Act  to  permit  an  individual  to  file 
separately  for  cash  benefits  and  for  medicare  benefits.  This  would 
have  the  effect  of  reserving  the  "grace  year"  for  the  year  the  individual 
actually  retires. 

The  House  bill  would  also  provide  that  an  individual  who  filed  ap- 
plication for  social  security  cash  benefits  at  any  time  prior  to  the 
effective  date  of  the  bill  would  be  deemed  to  have  filed  a  separate  ap- 
plication for  medicare  benefits  at  that  time  (without  regard  to  whether 
the  application  for  cash  benefits  remained  in  effect).  As  a  result,  indi- 
viduals who  had  to  file  for  cash  benefits  in  the  past  solely  to  become 
entitled  to  medicare  benefits,  and  who  consequently  triggered  their 
"grace  year"  under  the  earnings  test,  could  have  their  monthly  "grace 
year"  restored,  and  any  benefit  withheld  as  a  result,  made  payable. 

This  amendment  (and  the  separate  applications  for  medicare  bene- 
fits thereunder)  would  be  effective  beginning  with  the  third  month 
after  enactment. 

3.  The  bill  includes  an  amendment  which  would  benefit  individuals 
in  certain  types  of  self -employment  by  providing  for  the  exclusion 
from  gross  income  for  earnings  test  purposes  any  income  of  an  individ- 
ual entitled  to  retirement  benefits  which  is  attributable  to  services  per- 
formed before  the  months  in  which  such  individual  initially  became 
entitled  to  those  benefits. 

This  amendment  would  be  effective  for  months  after  December  1977, 
so  that  individuals  who  had  benefits  withheld  after  that  month  be- 
cause of  income  attributable  to  pre-entitlement  services  may  have  such 
benefits  restored. 

4.  Finally,  to  deal  generally  with  the  issue  of  the  retrospective  effect 
of  the  1977  amendments,  the  bill  provides  that  every  beneficiary  would 
be  entitled  to  the  monthly  earnings  test  in  the  first  year  after  1977^  in 
which  he  had  a  month  for  which  he  was  entitled  to  a  social  security 
benefit  and  in  which  his  earnings  were  less  than  one-twelfth  the  annual 
exempt  amount  and  no  substantial  services  in  self -employment  were 
rendered. 
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VI.  OTHER  PROPOSALS  TO  AMEND  THE  RETIREMENT 

TEST 

S.  248,  introduced  by  Senator  Dole 

S.  248  provides  for  excluding  from  income,  for  earnings  test  pur- 
poses, income  derived  from  the  sale  of  agricultural  or  horticultural 
commodities  (including  livestock,  bees,  poultry  and  fur-bearing  ani- 
mals and  wildlife)  produced  in  a  prior  year.  This  exclusion  would 
apply  only  in  the  case  of  a  year  in  which  the  individual  did  not  per- 
form substantial  services  (as  determined  by  the  Secretary),  and  only 
if  the  individual  had  not  used  the  exclusion  in  a  prior  year. 

S.  1287,  introduced  by  Senator  Goldwater 

S.  1287  would  repeal  the  retirement  test  for  all  beneficiaries  age  65 
and  over  beginning  in  1983. 

S.  1418,  introduced  by  Senator  Jepsen 

S.  1418  is  identical  to  S.  1287,  but  would  become  applicable  beginning 
in  1980. 

S.  1498,  introduced  by  Senator  Matsunaga 

S.  1498  would  allow  an  individual  to  exclude  from  income  for  retire- 
ment test  purposes  any  self -employment  income  received  in  a  given 
year  which  was  substantially  attributable  to  services  performed  by  the 
individual  in  previous  years.  This  exclusion  would  be  permitted  only 
if  the  income  based  on  prior  year  services  constituted  at  least  half  of 
the  individual's  total  self -employment  income  for  the  year  in  question. 
If  an  individual  used  this  exclusion,  no  benefits  would  be  payable  on 
his  account  for  any  month  during  that  year  in  which  he  performed 
substantial  self-employment  services  or  had  wage  earnings  in  excess  of 
one-twelfth  of  the  annual  exempt  amount. 

S.  1554,  introduced  by  Senator  Durkin 

S.  1554  provides  that  renewal  commissions  received  by  a  retired  in- 
surance agent  from  insurance  policies  which  were  sold  by  him  before 
his  retirement,  shall  not  be  taken  into  account  in  determining  his  net 
earnings  from  self -employment  for  purposes  of  the  earnings  test. 
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S.  2034,  introduced  by  Senator  Durenberger 

S.  2034,  like  S.  1554,  provides  that  renewal  commissions  received  by 
a  retired  insurance  agent  from  insurance  policies  which  were  sold  by 
him  before  his  retirement,  shall  not  be  taken  into  account  in  deter- 
mining his  net  earnings  from  self-employment  for  purposes  of  the 
earnings  test.  In  addition,  the  bill  provides  for  excluding  from  in- 
come, for  earnings  test  purposes,  income  derived  from  the  sale  of 
agricultural  or  horticultural  commodities  produced  in  a  prior  year. 
As  under  S.  248,  this  exclusion  would  apply  only  in  the  case  of  a  year 
in  which  the  individual  did  not  perform  substantial  services  (as  deter- 
mined by  the  Secretary),  and  only  if  the  individual  had  not  used  the 
exclusion  in  a  prior  year. 

S.  2083,  introduced  by  Senator  Thurmond 

S.  2083  provides  for  excluding  (after  1977)  from  gross  income  for 
earnings  test  purposes  any  income  of  an  individual  entitled  to  retire- 
ment benefits  which  is  attributable  to  services  performed  before  the 
month  in  which  the  individual  initially  became  entitled  to  those 
benefits. 

S.  2208,  introduced  by  Senator  Laxalt 

S.  2208  provides  for  phasing  out  the  application  of  the  earnings 
test  in  the  case  of  individuals  age  65  and  over.  The  earnings  test 
would  not  apply  to  individuals  age  70  and  over  in  1980,  age  69  and 
over  in  1981,  age  68  and  over  in  1982,  age  67  and  over  in  1983,  age  66 
and  over  in  1984,  and  age  65  and  over  in  1985. 
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